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Everett L. DeLano 111 (Calif. Bar No. 162608)
M. Dare DeLano (Calif. Bar No. 196707)
Tyler T. Hee (Calif. Bar No. 316148)
DELANO & DELANO

104 W. Grand Avenue, Suite A

Escondido, California 92025

(760) 741-1200

(760) 741-1212 (fax)
www.delanoanddelano.com

Attorneys for Petitioner/Plaintiff

SUPERIOR COURT OF THE STATE OF CALIFORNIA
COUNTY OF SAN DIEGO, CENTRAL DIVISION

CARMEL MOUNTAIN
RESIDENTIAL

ASSOCIATION, a nonprofit mutual
corporation,

Petitioner and Plaintiff,

VS.

CITY OF SAN DIEGO, a public body corporate

and politic; and DOES 1 through 10, inclusive,

Respondents and Defendants.

RANCH
COMMUNITY
benefit

|
|
|
|

Case No.

VERIFIED PETITION FOR WRIT OF
MANDATE TO COMPEL COMPLIANCE
WITH PUBLIC RECORDS ACT;
COMPLAINT FOR DECLARATORY AND
INJUNCTIVE RELIEF

(Cal. Gov. Code 8§ 6258 and 6259)

Carmel Mountain Ranch Residential Community Ass’n. v. City of San Diego

Verified Petition for Writ of Mandate and Complaint
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INTRODUCTION

1. This action, brought pursuant to the California Public Records Act (or “Public Records
Act”), seeks to force Respondent and Defendant City of San Diego to allow Petitioner and Plaintiff
access to public records, and to comply with the requirements of the Public Records Act codified at
Government Code § 6250 et. seq.

2. This Court has jurisdiction by virtue of California Code of Civil Procedure § 1085 and
Government Code §§ 6258 and 6259.

3. Venue is proper in this Court and Division pursuant to Government Code §§ 6258 and
6259, and San Diego Superior Court Rule 1.2.2, as Respondent and the records sought reside within this
judicial district.

4. This action is brought as a petition for a peremptory writ of mandate and a complaint for
declaratory and injunctive relief. Under Government Code § 6258, “[a]ny person may institute an
action for injunctive or declaratory relief or writ of mandate in any court of competent jurisdiction to
enforce his right to inspect or receive a copy of any public record or class of public records under this
chapter.” Government Code § 6259, which vests courts with the powers to issue orders to enforce the
Public Records Act, requires a “verified petition to the superior court of the county where the records
or some part thereof are situated...” Petitioner and Plaintiff therefore brings this action as a Verified
Petition for a Writ of Mandate and Complaint for Declaratory and Injunctive Relief.

PARTIES

5. Petitioner and Plaintiff Carmel Mountain Ranch Residential Community Association
(“Petitioner”) is a nonprofit mutual benefit corporation located in the City of San Diego, California.
Petitioner seeks the preservation, management, and maintenance of the community known as Carmel
Mountain Ranch, and to promote the health, safety, and welfare of all residents of Carmel Mountain
Ranch. Petitioner seeks to protect the environment, community character, public facilities and
infrastructure, and aesthetics in and around the Project vicinity. Petitioner also seeks to ensure that
adequate public participation if provided for during review of the Project. Petitioner and its members
have been injured as a result of Respondent and Defendant’s actions. Petitioner is a “person” as that

term is defined in Government Code § 6252(c).
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6. Respondent and Defendant City of San Diego (“City”) is a political subdivision of the State of
California and the County of San Diego and a body corporate and politic exercising local government
powers, as specified by the Constitution and the laws of the State of California. The City is a “public
agency” subject to the Public Records Act as that terms is defined in Government Code §6252(a).

7. Petitioner does not know the true names or capacities of the persons or entities sued herein as
Does 1 through 10, and therefore sue these respondents by such fictitious names. Petitioner will amend
the Petition to set forth the names and capacities of said respondents along with appropriate charging
allegations when the same have been ascertained.

FACTUAL BACKGROUND

8. The Trails at Carmel Mountain Ranch project, Project No. 652519, at 14050 Carmel Ridge
Road in San Diego, California (“Project”) proposes, among other things, amendments of the City’s
General Plan and Carmel Mountain Ranch Community Plan (“Community Plan”) to re-designated an
approximately 164.5-acre area in the Community Plan that was previously occupied by the Carmel
Mountain Ranch Country Club and Golf Course from recreational uses to low- to medium-density
residential uses. The Project also proposes to develop the former golf course into 1,200 multi-family
residential units in the middle of the existing Carmel Mountain Ranch community.

9. Petitioner, its members, and other community members are concerned by, among other
things, the Project’s proposed scope, density, and close proximity to existing residences, as well as the
Project’s potential environmental impacts, community character impacts, and transportation impacts.
Petitioner and its members have been actively attempting to engage the City and the Project applicant
in order to better understand the proposed Project and to provide public input during the environmental
and project review process.

10. On April 24, 2019, Petitioner made a request to the City’s Planning Department Director
Mike Hansen for access to all records related to the proposed development. Petitioner’s request
specifically referenced the Public Records Act. A true and correct copy of that letter is attached hereto
as Exhibit 1.

/1
I
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11. On December 27, 2019, Petitioner made another request to Development Project Manager
Jeff Peterson for access to all records related to the proposed Project. Petitioner’s request specifically
referenced the Public Records Act and identified the categories of documents Petitioner sought. A true
and correct copy of that letter is attached hereto as Exhibit 2.

12. On January 16, 2020, the City notified Petitioner that, in addition to certain public records
produced electronically: “There are additional responsive records that are not maintained in electronic
format. Under the rules of the Public Records Act, responsive records are available to inspect and
copy.”

13. On January 24, 2020, a representative for Petitioner reviewed certain responsive records in-
person at the City’s Development Services Department. During that visit, Petitioner’s representative
reviewed various records including, among others, technical reports and analyses of the Project and its
potential impacts to biological resources, cultural resources, drainage, storm water quality, and
transportation. Petitioner’s representative requested copies of certain records, including copies of the
technical reports and analyses. City staff replied that the request copies could not be made because the
Project was ““an active file.”

14. On January 31, 2020, Petitioner sent a letter to the City’s Development Project Manager
Jeff Peterson and Public Records Administration Coordinator Ginger Rodriguez regarding City staff’s
refusal to provide copies of public records in violation of the California Public Records Act during the
January 24, 2020 visit to the Development Service Department. Petitioner requested access to and the
opportunity to obtain copies of records related to the Project. Petitioner’s request specifically
referenced the Public Records Act and identified the categories of documents Petitioner sought. A true
and correct copy of that letter is attached hereto as Exhibit 3.

15. On February 3, 2020, in response to Petitioner’s letter dated January 31, 2020, City staff
called Petitioner to explain that despite City staff’s denial of Petitioner’s request on January 24, 2020,
the records related to the Project were in fact available to make copies.

16. On February 19, 2020, Petitioner discussed with City staff the specific records, of which
Petitioner was requesting copies.

/"
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17. Between February 19, 2020 and March 6, 2020, Petitioner corresponded with City staff
through email attempting to obtain the copies of the records. On February 19, 2020, Petitioner
requested copies of specific records related to the Project. Petitioner identified the records, of which
Petitioner was seeking copies. On February 24, 2020, Petition emailed City staff again and requested
copies of the records. On March 6, 2020, Petitioner again emailed City staff and requested copies of
specific records related to the Project. A true and correct copy of that email correspondence is attached
hereto as Exhibit 4.

18. In the meantime, on March 3, 2020, the City issued a Public Notice for Preparation of an
Environmental Impact Report and Scoping Meeting for the Project. The notice indicated that a public
meeting regarding the scope and alternatives of the proposed environmental impact report would be
held on March 18, 2020 where public comments could be submitted.

19. Petitioner continued to correspond through email with City staff attempting to obtain copies
of the records Petitioner had requested on January 24, 2020. On April 3, 2020, City staff informed
Petitioner that the copies of records were finally available and would be sent to Petitioner. A true and
correct copy of that email correspondence is attached hereto as Exhibit 5.

20. On or about May 1, 2020, Petitioner became aware that certain records, including technical
reports and analyses of the Project and its potential impacts, had been revised and updated since the
City had provided Petitioner with copies.

21. On May 1, 2020, Petitioner emailed City staff and requested copies of the most recent
versions of the records. Petitioner identified the records, of which it was requesting copies. In order to
avoid City staff duplicating its previous efforts, Petitioner listed the reports, copies of which the City
had already provided to Petitioner. On June 11, 2020, following a series of email correspondence
between Petitioner and City staff regarding availability of the requested copies of records, City staff
responded that in order to obtain the requested copies: “The process is for [Petitioner] to review newer
submitted document in our Records office. Similar process that you had followed when you requested
copies for the earlier submitted documents from the applicant. However, our office is still closed to
the public, due to COVID-19 pandemic.” A true and correct copy of that email correspondence is

attached hereto as Exhibit 6.
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22. On June 30, 2020, Petitioner sent a letter to the City Clerk, Development Project Manager
Jeff Peterson, and Development Services Department Assistant Deputy Director Elsa Lopez regarding
City staft’s June 11, 2020 response to Petitioner. Petitioner identified the City’s obligation under the
California Public Records Act to make copies of records promptly available upon request. In its letter,
Petitioner again identified the records, of which it was seeking copies of the most recent versions.
Petitioner also listed the records, of which the City had already provided copies to avoid duplicative
efforts. Petitioner pointed out that in-person review, is not currently possible due to COVID-19.
Petitioner noted that the City has not provided adequate justification for any exemption that precludes
Petitioner’s ability to make copies of the requested records. A true and correct copy of that letter is
attached hereto as Exhibit 7.

23. As of July 22, 2020, City has failed to respond, failed to provide a determination of
responsiveness, failed to ensure that records are open to inspection, failed to make available copies of
the requested records, failed to identify any records withheld, and failed to provide any adequate
showing for assertion of exemption and the specific basis for such withholding.

FIRST CAUSE OF ACTION
(Writ of Mandate Against the City)

24. Petitioner incorporates by reference each of the allegations set forth in this Petition as if set
forth herein in full.

25. Petitioner has a clear, present and beneficial interest in respondent’s compliance with the
Public Records Act, Government Code § 6250 et. seq., enforceable through this action under §§ 6258
and 6259.

26. Petitioner has no other plain, speedy or adequate remedy in the normal course of aw.

27. The City has a clear, present ministerial duty to allow access to all records in its possession
and control that are responsive to petitioner’s Public Records Act request. Failure to do so is an abuse
of discretion correctable by issuance of writ of mandate by this Court.

28. The City has abused its discretion in responding to Petitioner’s Public Records Act request by:

a. Failing to ensure that public records are “open to inspection at all times during the office

hours of the state or local agency...” as specified in Government Code § 6253(a);
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b. Failing to make records “promptly available” upon a request for a copy of records that
reasonably describes an identifiable record as required by Government Code § 6253(b);

c. Failing to “determine whether the request, in whole or in part, seeks copies of disclosable
records” as specified in Government Code § 6253(c);

d. Failing to “promptly notify the person making the request of the determination and the
reasons therefore” as specified in Government Code § 6253(c¢);

e. Failing to properly justify the withholding of records and/or copies of records as
required by Government Code §§ 6254 and 6255;

f. Delaying and obstructing the inspection of public records in violation of Government
Code § 6253(d).

SECOND CAUSE OF ACTION
(Declaratory Relief Against all Respondents)

29. Petitioner incorporates by reference each of the allegations set forth in this Petition as if set
forth herein in full.

30. Actual controversies have arisen and now exist between the Petitioner and Respondent
regarding Petitioner’s rights to public records. The actual controversies are evident in the correspondence
between Petitioner and Respondent.

31. A judicial determination is appropriate at this time and under these circumstances so that
Petitioner may ascertain and preserve its rights.

THIRD CAUSE OF ACTION
(Injunctive Relief Against all Respondents)

32. Petitioner incorporates by reference each of the allegations set forth in this Petition as if set
forth herein in full.

33. Respondent’s actions in this regard are prejudicial to the rights and interests of Petitioner.
Without Court intervention the rights and interests of Petitioner will be adversely affected.

PRAYER FOR RELIEF
WHEREFORE, Petitioner prays for relief as follows:
/1

Carmel Mountain Ranch Residential Community Ass’n. v. City of San Diego Page 7
Verified Petition for Writ of Mandate and Complaint







10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

VERIFICATION

I have read the foregoing Verified Petition for Writ of Mandate; Complaint for Declaratory and

Injunction Relief and know its contents.

I am a party to this action. The matters stated in it are true of my own knowledge

except as to those matters which are stated on information and belief, and as to those

matters I believe them to be true.

I am an officer of Carmel Mountain Ranch Residential Community Association, a

party to this action, and am authorized to make this verification for and on its behalf,

and I make this verification for that reason. I have read the foregoing document(s). I

am informed and believe and on that ground allege that the matters stated in it are true.

I am one of the attorneys for

a party to this action. Such party is absent

from the County San Diego, California, where such attorneys have their offices, and I

make this verification for and on behalf of that party for that reason. I have read the

foregoing document(s). I am informed and believe that on that ground allege that the

matters stated in it are true.

Executed on July 22, 2020 at San Diego, California.

I declare under penalty of perjury under the laws of the State of California that the foregoing is true and

correct.

Gary Brizard
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