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Cal.App.4th 1344, 1355 (quoting Rio Vista Farm Bureau Center v. City of Solano (1992) 

5 Cal.App.4th 351, 368).  

 

II.  The EIR’s Discussion of Project Impacts is Deficient 

 

 The EIR fails to adequately analyze impacts to land use. 

 

• The EIR asserts impacts associated with the increased intensity of use would 

be less than significant because the Project would not conflict with the 

principles, goals, and policies contained within the General Plan and 

Community Plan. EIR at 5.1-12. However, the EIR notes the Housing 

Element does not anticipate any housing development at the Project site to 

meet the regional housing needs assessment (“RHNA”) allocation and impacts 

to the Housing Element would be potentially significant. EIR at 5.13-7; ES-

35. The potential number of units and induced population substantially 

exceeds current projections since the Plans assumed the site would remain a 

golf course. EIR at 5.13-8. The analysis fails to support, and even contradicts, 

its conclusion that impacts would be less than significant because the Project 

would indeed conflict with the Housing Element of the General Plan.  

• The analysis fails to address the Project’s inconsistency with the General Plan 

requirement for park and recreation facilities in the Project site to provide a 

minimum ratio of 2.8 acres per 1,000 residents for neighborhood parks. EIR at 

5.14-4. The EIR admits the community suffers from a current deficiency of 

19.97 usable acres of population-based parks. EIR at 5.14-5.  

 The EIR fails to adequately analyze impacts to transportation. 

 

• The VMT assessment indicated that the expected project VMT of 21.4 to 23.2 

VMT/Capita was obtained from the City’s VMT per Capita Maps and was not 

specifically calculated for the project. The EIR relies on census tract 

information and acknowledges it did not run the required analysis, but instead 

infers that the Project will not get under the threshold. The specific VMT 

generated should be determined. The full SANDAG Regional Traffic 

Modelling needs to be completed for the VMT evaluation to be accurate for 

this specific project. Letter from Robert Kahn at p. 3.  

• The EIR acknowledges the City’s Transportation Study Manual (“TSM”), 

which provides the process for VMT analysis, requires: “If the project does 

not meet any of the screening criteria, perform VMT analysis to determine the 

project’s VMT.” EIR at 5.2-7 (emphasis added). The EIR admits the Project’s 

residential component does not meet any of the screening criteria; thus, a 

VMT analysis is required. EIR at 5.2-9. However, the EIR fails to determine 

the Project’s actual VMT, ignoring the required analysis. Instead of 

conducting the appropriate analysis, the EIR concludes: “While modeling the 
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project in the SANDAG model would provide the project specific estimate of 

VMT per Capita, it can be inferred from the land use characteristics of the 

surrounding census tracts and their VMT rates, that it is unlikely the project 

would generate VMT per capita of 15% below the regional average, even with 

TDM reductions.” EIR at 5.2-9 (emphasis added). An inference is not an 

adequate analysis. The EIR fails to conduct the required analysis and fails to 

analyze the Project’s potential impacts to VMT generation. The required 

analysis must be conducted and the draft EIR recirculated for public review 

and comment. 

• The EIR acknowledges the Project is not currently located in a VMT efficient 

location and that impacts would remain significant and unavoidable. EIR at 

5.2-8. The Project will result in a worsening of VMT that is up to 4.2 

VMT/Capita above the Regional average. VMT Analysis at 2. Since the 

impacts will remain significant and unavoidable, the analysis must describe 

the nature and magnitude of this adverse effect relative to VMT.  

• The Project will negatively impact traffic.  The analysis fails to adequately 

address several impacts as part of the Local Mobility Analysis.  See the 

attached comments from registered Traffic Engineer, Robert Kahn, 

incorporated by reference. 

 

 The EIR fails to adequately analyze impacts to air quality and odor. 

 

• Reports prepared for the Project revealed several model inputs that were 

inconsistent with the EIR. See the attached report from Swape Technical 

Consultation, incorporated by reference.  

• The EIR fails to analyze whether the Project will impact conformance with an 

applicable air quality plan; it assumes the Project will not conflict with the 

State Implementation Plan and Regional Air Quality Strategy by excluding the 

Project’s contribution from that of similar projects. The San Diego Air 

Pollution Control District and City do not provide guidance regarding the 

analysis of impacts associated with air quality plan conformance; however, 

the County’s Guidelines for Determining Significance and Report and Format 

and Content Requirements – Air Quality discusses conformance with the 

Regional Air Quality Strategy. Air Quality Technical Report at 34-35. The 

Guidelines provide the Project will not be in conflict with the RAQS if the 

project, in conjunction with other projects, would not contribute to growth 

exceeding SANDAG’s projections. Id. The analysis assumes the Project will 

not indirectly induce growth since most of the surrounding area is developed 

and that no other projects will coexist contemporaneously with the Project; at 

the same time, the EIR notes other large development projects nearby, such as 

the Farm in Poway Project, will result in conversion of land to impervious 

surfaces. EIR at 6-7. Before it can claim it does not conflict with the RAQS, 



City of San Diego 

February 8, 2021 

Page 4 of 15 

 

the EIR must analyze whether the Project, combined with other known 

projects, would not contribute to growth exceeding SANDAG’s projections.  

• The EIR lacks factual support for its conclusion that construction odors will 

not occur at magnitudes that would affect a substantial number of people. EIR 

at 5.3-36. A current household population of 13,104 people live in the Carmel 

Mountain Ranch Community Planning Area and the lands encircling the site 

are developed entirely residential. EIR at 5.14-5.  The EIR must explain how 

it determined this surrounding population was not a substantial number of 

people and how they would not be impacted by odors. A greater number of 

people are working from home during the COVID-19 pandemic and are likely 

to be present nearby while construction produces odors through the day. The 

analysis must take into account these impacts and provide mitigation if 

impacts are significant.  

 The EIR fails to adequately analyze impacts to biological resources. 

 

The Environmentally Sensitive Lands regulations require that development 

minimize impacts to certain sensitive biological resources including but not limited to 

Multi-Habitat Planning Area lands in the Multiple Species Conservation Program 

Subarea Plan. EIR at 2-5; San Diego Municipal Code § 143.0101. Impacts to State or 

Federally listed species and all narrow endemics should be considered significant. EIR at 

5.4-18. The Project site contains environmentally sensitive lands due to the presence of 

sensitive biological resources, uplands, floodplains, and wetlands. EIR at ES 3-12; 2-5.  

 

• Reports prepared for the Project on the site revealed biological resources that 

are not identified in the EIR. See the attached report from biologist Robb 

Hamilton, incorporated by reference.  

• Many plant species, including some special-status taxa, are annuals detectable 

only during their spring flowering period. Thus, it is to be expected that many 

additional plant species are present on the project site that have not yet been 

detected. Letter from Robert Hamilton, p. 8; therefore, biological surveys 

conducted for CEQA purposes normally include spring botanical surveys. 

• Just as no spring surveys were conducted for special-status plants, the EIR 

failed to conduct appropriate surveys for special-status wildlife species. As a 

result, the EIR lacks adequate survey data to report upon the status of many 

wildlife species on the project site. Letter from Robb Hamilton, p. 13. 

• The EIR failed to acknowledge the project site contains suitable habitat for 

several listed species. Letter from Robb Hamilton, p. 14-17.  

• The EIR acknowledges the gnatcatcher is a federally listed threatened species, 

a species of special concern, and Multiple Species Conservation Program 

covered species, and that the Project will indirectly impact the gnatcatcher. 

Biological Technical Report at 25, 37. Given that the gnatcatcher was 

observed within the Project site, the analysis has not explained its conclusion 
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that the Project will not result in direct impacts to the gnatcatcher, especially 

where indirect noise impacts to wildlife, including the gnatcatcher, would be 

potentially significant. EIR at 5.4-20; EIR at ES-9. 

• The EIR lacks evidence in support of its conclusion that no direct impacts to 

special-status wildlife would occur; it admits 11 special-status species could 

be present on the Project site but provides no explanation of why the Project 

will not cause direct impacts to these species. The EIR’s reliance on the 

assumption that the species would be restricted to the native habitat that 

occurs outside the development is not substantial evidence supporting a 

finding of no impacts. EIR at 5.4-19.  

• The analysis claims on-site wetlands would not be impacted directly. ES 2-5; 

5.4-24. However, the Project notes direct impacts to at least 6.29 acres that are 

designated as wetlands by the City of San Diego Biology Guidelines. EIR at 

5.4-25; 5.4-3. The EIR’s reliance on the installation of a brow ditch, 

pedestrian bridges, maintenance activities, and brush management is 

insubstantial evidence that no significant direct impacts will occur to 

wetlands. For instance, it is easy to imagine humans will interact with, thus 

impact, Chicarita Creek along any of the five pedestrian bridges.  

• The analysis assumes, without any support, that vibration from roadways is 

“not perceptible” outside of the right-of-way. EIR at 5-11.3. The EIR and 

Biological Technical Report fail to consider whether vibration may be 

perceptible to and impact sensitive biological resources. At least one study 

supports the finding that vibration can adversely impact the successful 

breeding of sensitive animals such as amphibians.1 In another study, the 

finding that lab mice hear less noise than humans suggested vibration from 

construction would cause greater concern.2   

• The Project is within the Multiple Species Conservation Program. EIR at 5.1-

14. The Project site supports habitat for upland species, including wetland and 

freshwater marsh habitats that support sensitive wetland species. EIR at 5.4-

10. The project will also result in impacts to many wildlife species identified 

in the applicable plans. The areas associated with Chicarita Creek support 

special-status riparian bird species. EIR at 5.4-10. Listed wildlife species, 

including Cooper’s hawk, orange-throated whiptail, Blainville’s horned lizard, 

coastal California gnatcatcher, least Bell’s vireo, and Townsend’s big-eared 

bat, are known to occur in the surrounding region and within the project’s 

vicinity. EIR at 5.1-13. The San Diego desert woodrat, southern California 

 
1 Valentina Caorsi, et. al., Anthropogenic Substrate-Borne Vibrations Impact Anuran 

Calling, Scientific Reports 9, 19456 (2019).  
2 John N. Norton, et. al., Comparative Vibration Levels Perceived Among Species in a 

Laboratory Animal Facility, Vol. 50, Journal of the American Association for Laboratory 

Animal Science: JAALAS, 653-659 (2011). 
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legless lizard, white-tailed kite, and San Diego pocket mouse are additional 

sensitive wildlife species with moderate to high potential to occur in the 

Project site. Biological Report at 23. Cooper’s hawk, yellow warbler, least 

Bell’s vireo, and coastal California gnatcatchers are all special-status birds 

nesting adjacent or within the project area that the Project admits it will 

impact indirectly. EIR at 5.1-14. Although the analysis notes the presence of 

these species, it does not describe the impacts the Project will have on them.   

• Although it accounts for construction-related noise, the analysis is silent on 

whether operational noise may impact breeding wildlife and whether such 

impacts would be significant. EIR at 5.4-19. Many studies find anthropogenic 

noise adversely impacts wildlife procreation, particularly birds.3  

 The EIR fails to adequately analyze energy impacts.   

 

• The EIR fails to explain why the Project’s operational use will not 

substantially increase the consumption of electricity, natural gas, or 

petroleum. The EIR fails to provide factual support for its conclusion that the 

Project’s overall energy and natural gas consumption for construction would 

be negligible. EIR at 5.5-9. The EIR described petroleum consumption for 

construction but did not determine whether such use was substantial. Id. The 

analysis lacks any evidence in support of its conclusion that electricity, natural 

gas, and petroleum consumption from construction of the Project would be 

inefficient or wasteful and that impacts would be less than significant. EIR at 

5.5-16—5.5-17.   

• The analysis of operational electricity emissions relies entirely on default 

rates, which assume compliance with California building standards, and on 

voluntary measures and the CAP Checklist. EIR at 5.5-9. Reliance on the 

CAP may only support a cumulative impacts analysis of GHG emissions, not 

all energy impacts. EIR at 5.7-15. The fact that the Project may meet building 

standards does not establish its impacts from transportation activities are 

insignificant; rather than engaging in analysis, the EIR assumes fuel efficiency 

by residents will increase over the Project’s lifetime based on future 

legislative goals. EIR at 5.5-16.  

 The EIR fails to adequately analyze impacts to greenhouse gas emissions. 

 

 
3 Rien Reijnen, Ruud Foppen, Impact of Road Traffic on Breeding Bird Populations, in 

The Ecology of Transportation: Managing Mobility for the Environment, 255-274 

(2006); Tracy Mulholland, et. al., Effects of Experimental Anthropogenic Noise Exposure 

on the Reproductive Success of Secondary Cavity Nesting Birds, Vol. 58, Issue 5, 

Integrative and Comparative Biology, 967-976 (2018).  
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• The EIR relies exclusively and incorrectly on the CAP Consistency Checklist 

to conclude the Project would not directly or indirectly generate greenhouse 

gas emissions that would have a significant impact. EIR at 5.7-23. Review of 

the City’s CAP reveals that the proposed Project is inconsistent with 

numerous measures. Letter from Swape Technical, p. 32-37. The California 

Supreme Court has noted: “That a project is designed to meet high building 

efficiency and conservation standards, for example, does not establish that its 

greenhouse gas emissions from transportation activities lack significant 

impacts.” Center for Biological Diversity v. Dept. of Fish and Wildlife (2015) 

62 Cal.4th 204, 229.   

• On April 29, 2015, Governor Brown issued Executive Order B-30-15, which 

establishes a “new interim statewide greenhouse gas emission reduction target 

to reduce greenhouse gas emissions to 40 percent below 1990 levels by 2030.”  

The EIR does not address compliance with Executive Order B-30-15. 

The EIR fails to adequately analyze impacts to noise. 

 

• The Project will negatively impact ambient noise conditions. The analysis 

fails to adequately account for existing noise conditions. See the attached 

comments from Bryan Estrada, incorporated by reference.  

The EIR fails to adequately analyze impacts to population and housing. 

 

• The EIR admits the Project will have a significant impact to population and 

housing because it will induce population that substantially exceeds current 

projections by the SANDAG. EIR at 5.13-7. Indeed, the Project is not 

accounted for in adopted plans or forecasts and would directly induce 

substantial unplanned population growth to the area. EIR at 5.13-7. The 

impact analysis lacks the requisite description of the nature and magnitude of 

the adverse effects of this unplanned population growth. 

The EIR fails to adequately analyze impacts to water quality. 

 

• The EIR impermissibly relies on the probability that applicable regulations 

will be followed to find no adverse impacts from both the short-term 

construction and long-term operation of the Project. See the attached 

comments from hydrologist Richard Horner, incorporated by reference.  

 

III. The EIR Fails to Adequately Analyze Cumulative Impacts. 

  

A discussion of cumulative impacts requires a two-fold analysis; first, the EIR 

must determine whether the combined effects from the proposed project and other 

projects would be cumulatively significant. If the EIR determines the combined effects 

would be cumulatively significant, it must next determine whether the project’s 



City of San Diego 

February 8, 2021 

Page 8 of 15 

 

incremental effects are cumulatively considerable. Communities for a Better Environment 

v. California Resource Agency (3d Dist. 2002) 103 Cal. App. 4th 98, 120.  

 

The need for such assessment reflects the fact that, although a project may cause 

an “individually limited” or “individually minor” incremental impact that, by itself, is not 

significant, the increment may be “cumulatively considerable,” and thus significant, 

when viewed together with environmental changes anticipated from past, present, and 

probable future projects. CEQA Guidelines §§ 15064(h)(1) (a copy has been attached for 

your convenience). When relying on a plan, regulation or program, the EIR should 

explain how implementing the particular requirements in the plan, regulation or program 

ensure that the project's incremental contribution to the cumulative effect is not 

cumulatively considerable. CEQA Guidelines §§ 15064(h)(3). 

  

• The EIR fails to analyze the combined emissions of construction with other 

proposed or reasonably foreseeable future projects under the first step of the 

cumulative impacts analysis to determine whether the Project will contribute 

to a significant cumulative impact. EIR at 5.13-8. 

• The EIR fails to support its conclusion that the Project would not result in 

cumulatively considerable impacts from operational emissions with 

substantial evidence. The EIR states energy impacts would not be 

cumulatively considerable because the surrounding projects under review 

would be required to comply with energy efficiency standards and the 

California Green Building Standards Code. EIR at 6-5. The EIR did not 

explain how other projects’ future compliance with either regulation renders 

the Project’s incremental contribution to operational emissions not 

cumulatively considerable. CEQA Guidelines § 15064(h)(3).  

• The Project proposes development greater than that anticipated in the local 

plan and SANDAG’s growth projections; indeed, the EIR admits the 

SANDAG forecasted no change in housing stock with only minimal change in 

population for the Carmel Mountain Ranch community. EIR at 5.13-7. 

Therefore, the analysis incorrectly concluded the project is not in conflict with 

the SIP and Regional Air Quality Strategy and will not contribute to a 

potentially significant cumulative impact on air quality. Air Quality Technical 

Report at 35.  

• The EIR assumes land use impacts would not be cumulatively considerable 

because the surrounding projects under review would be required to comply 

with the General Plan, applicable Community Plans, and existing zoning. EIR 

at 6-2. The Project is also inconsistent with the Housing Element of the 

General Plan. Compliance with the Plans is not substantial evidence that the 

Project’s incremental contribution to cumulative effect is not cumulatively 

considerable.  

• The EIR claims impacts to biological resources would not be cumulatively 

considerable because mitigation requires construction outside of breeding 
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season. EIR at 6-4. As noted, the mitigation as proposed actually allows for 

construction during the breeding season and defers mitigation. EIR at 5.4-21. 

Thus, the EIR lacks substantial evidence that mitigation ensures the Project’s 

contribution is not cumulatively significant. CEQA Guidelines § 15064(h)(3). 

• The Project and cumulative projects would result in an increase of impervious 

surfaces in the area by at least 63.1 acres. EIR at 6-7; 5.10-5. The EIR admits 

surrounding large development projects would increasingly convert pervious 

areas to impervious. EIR at 6-7. The EIR claims the Project’s contributions to 

a cumulative hydrology impact would not be cumulatively considerable 

because it assumes other projects will ensure their runoff flows can be 

accommodated by the regional system. EIR at 6-7. Reliance on other projects’ 

future compliance is insufficient evidence that the Project’s contribution to a 

cumulative hydrology impact would not be cumulatively considerable.  

III.  The EIR’s Discussion of Mitigation and Alternatives is Deficient 

 

CEQA “requires public agencies to deny approval of a project with significant 

adverse effects when feasible alternatives or feasible mitigation measures can 

substantially lessen such effects.” Sierra Club v. Gilroy (1990) 222 Cal.App.3d 30, 

41. Where an EIR has identified significant environmental effects that have not 

been mitigated or avoided, the agency may not approve the project unless it first finds 

that specific economic, legal, social, technological, or other considerations the 

mitigation measures or alternatives identified in the environmental impact report are 

infeasible. Pub. Res. Code § 21081, subd. (a)(3); Guidelines, § 15091, subd. (a)(3). For 

these purposes, rejected alternatives must be “truly infeasible.” City of Marina v. Board 

of Trustees of the California State University (2006) 39 Cal.4th 341, 369; see 

also CEQA Guidelines § 15126.6(b). 

 

An EIR “shall describe” feasible measures which could minimize significant 

adverse impacts, including where relevant, inefficient and unnecessary consumption of 

energy. CEQA Guidelines § 15126.4(a). The City’s claims “of infeasibility [are not] 

supported by substantial evidence,” particularly since the EIR fails even to discuss or 

consider possible mitigation. County of San Diego v. Grossmont-Cuyamaca Community 

College Dist. (2006) 141 Cal.App.4th 86, 100 (citing Pub. Res. Code § 21081.5; CEQA 

Guidelines § 15091(b). For each significant effect, the EIR must identify specific 

mitigation measures; where several potential mitigation measures are available, each 

should be discussed separately, and the reasons for choosing one over the others should 

be stated. Lotus v. Dept. of Transportation (2014) 223 Cal.App.4th 645, 653 (quoting 

Sacramento Old City Assn. v. City Council (1991) 229 Cal.Ap.3d 1011, 1027. 

 

Formulation of mitigation measures shall not be deferred until some future time. 

CEQA Guidelines § 15126.4(a)(1)(B); Communities for a Better Environment v. City of 

Richmond (2010) 184 Cal.App. 4th 70, 92. Modifications incorporated into the project, 

whether required or not, which avoid or substantially lessen the significant 
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environmental effect as identified in the final EIR shall be supported by substantial 

evidence in the record. CEQA Guidelines § 15091(a)-(b). 

 

  A.  The EIR’s Discussion of Mitigation is Insufficient 

 

The implementation of the Project would result in significant impacts to 

transportation/circulation, biological resources, historic resources, noise, population and 

housing, public services (libraries), public utilities, and tribal cultural resources (TCR). 

The EIR must describe features that may minimize or avoid impacts to each of these 

topics and provide its reasoning for choosing one method over others.  

 

• The EIR did not explain its conclusion that no feasible mitigation exists to 

reduce or avoid potentially significant impacts to population and housing 

“absent a feasible alternative,” especially in light of the fact it designed the 

Reduced Density and Reduced Footprint Alternatives. EIR at 5.13-8. The EIR 

fails to analyze whether impacts to population and housing would remain 

significant with mitigation because it concluded mitigation was infeasible. 

The EIR’s conclusion that no feasible mitigation exists lacks evidence because 

either Alternative would reduce population and housing footprint.   

• The EIR acknowledges impacts to public services, particularly the library 

facilities at Carmel Mountain Ranch Library, would be significant and 

unavoidable. By taking the position that no mitigation is feasible as long as no 

capital improvement or fee program has been established, the EIR admits such 

measures would in fact mitigate the impacts and inappropriately defers 

mitigation of impacts to public services. EIR at ES-34.  

• The EIR does not explain why the creation of either the capital improvement 

or fee program is infeasible and ignores the possibility of other mitigation 

measures. The Project will pay an impact fee to “support expanded library 

services” to remain consistent with the Carmel Mountain Ranch Community 

Plan Public Facilities and Services Element. EIR at 5.1-127. The EIR may not 

rely on the impact fee alone to qualify as mitigation; to count as mitigation, 

the Project must prove expansion of library services is actually in progress, 

which it cannot do. Save Our Peninsula Committee v. Monterey County Board 

of Supervisors (2001) 87 Cal. App. 99, 140.   

• The EIR claims incorporation of VMT reducing measures under the Mobility 

Choice Program reflects its mitigation “to the extent feasible.” VMT Analysis 

at 3. The Project identified and selected from the list of VMT reducing 

measures in accordance with Land Development Manual, Appendix T; yet, the 

Project will continue to have “significant and unavoidable VMT impact.” 

VMT Analysis at 3, 12-13. However, relying on the City’s Complete 

Communities Mobility Choices Program, the EIR only discusses two VMT 

reducing measures, bicycle repair stations and bicycle parking spaces, as 
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possible mitigation for the Project’s significant transportation impacts. EIR at 

ES-7 – ES-9 & 5.2-9. The EIR fails to discuss multiple potential mitigation 

measures identified by the Project’s own VMT Analysis that would reduce 

VMT impacts including pedestrian rest areas, an on-site bicycle fleet, multi-

modal informational kiosks, and transit subsidies. EIR, Appendix G at 12-13. 

In addition to repair stations and parking spaces, the VMT Analysis suggests 

installing pedestrian resting area/recreation nodes maintained by the property 

owner, providing an on-site shared bicycle fleet, providing an on-site multi-

modal kiosk displaying bike/pedestrian/transit facility information, and transit 

subsidies for residents of Units 5 and 6. EIR, Appendix G at 12-13. The EIR 

fails to incorporate any of these feasible mitigation measures. See generally 

EIR Chapter 10 [MMRP]. Finally, the EIR fails to consider other feasible 

mitigation measures beyond those it identifies from the City’s Mobility 

Choices Program. 

• The EIR fails to discuss other feasible measures to mitigate transportation and 

VMT generating impacts. For example, the EIR could have considered 

infrastructural improvements or payment of in-lieu fees that could be used to 

improve or complete infrastructure that would reduce VMT. The Project’s 

Local Mobility Analysis notes that there are bicycle facilities within the 

Project vicinity, planned per the Community Plan and City Bicycle Master 

Plan, that have not been completed. EIR, Appendix C at 77. It identifies five 

bicycles paths or routes, ranging from Class I to Class III, that have yet to be 

implemented. Id. Several of the planned facilities are located in a manner that 

integrates well with the Project. (The highlighted portions of the attached copy 

of EIR Figure 3-1 depict the approximate locations of the planned facilities). 

Despite admitting significant transportation impacts and VMT generation, the 

EIR fails to consider feasible mitigation such as requiring the Project 

implement portions of the planned facilities or pay in-lieu fees to fund a 

portion of their completion. Courts have discussed mitigation for traffic 

impacts, noting: “Fee-based infrastructure mitigation programs have been 

found to be adequate mitigation measures under CEQA.” Save Our Peninsula 

Committee v. Monterey County Board of Supervisors (2001) 87 Cal.App.4th 

99, 140. Such measures “can be particularly useful where, as here, traffic 

congestion results from cumulative conditions, and not solely from 

the development of a single project.” Napa Citizens for Honest Government v. 

Napa County Board of Supervisors (2001) 91 Cal.App.4th 342, 363.  

• The Project will have major impacts to two streets including Carmel Ridge 

Road and Windcrest Lane. These locally designated streets in the Carmel 

Mountain Ranch Community Plan are projected to exceed their design 

capacity as local streets with the proposed project. No mitigation measures are 

designed for these two impact roadways. These streets were incorrectly 
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analyzed as collector streets, yet they have direct driveway access by the 

existing single-family homes.  

• The Technical Report recommended mitigation that construction within 300-

feet of suitable habitat, including habitat removal, shall occur outside of the 

breeding season for these species (February 1 to September 15) to avoid 

significant indirect impacts to the wildlife. Biological Technical Report at 37; 

EIR at ES-10, 5.4-20, 5.4-21. This mitigation conflicts with the fact that 

Cooper’s hawks defend an area of 330 feet around nest sites. EIR at 5.4-10.  

• The analysis has not supported its conclusion that it will mitigate impacts to 

biological resources a less-than-significant level. EIR at 10-4. Significant 

impacts to special-status wildlife will occur if construction occurs during 

breeding season and the selected mitigation allows for construction during the 

breeding season. EIR at 5.4-21; EIR at 5.4-20.   

• The EIR fails to mitigate impacts to California gnatcatchers by relying on the 

species’ location outside of the Multi-Habitat Planning Area. EIR at 5.1-14.   

• The EIR admits noise levels associated with outdoor recreation and events 

have a potentially significant impact; the chosen mitigation to biological 

resources does not consider these impacts. ES-33. 

• The analysis offers no mitigation to offset potential indirect impacts to the 

long list of sensitive wildlife resources found in or near the Project site. EIR at 

5.1-14. The Report is missing discussion of the mitigation measures it 

considered to avoid impacts to all but three sensitive species (Cooper’s hawk, 

least Bell’s vireo, and yellow warbler). 

• The EIR improperly deferred the formulation of mitigation measures to offset 

impacts to wildlife resources because it fails to commit the agency to specific 

performance criteria for evaluating the efficacy of the measures to be 

implemented; the Project allows the removal of habitat during breeding season 

so long as the Project provides a report or mitigation plan for approval and 

approved measures will be place before construction. ES-10—ES-12; POET, 

LLC v. State Air Res. Bd. (2013), 218 Cal. App. 4th 681, 738.   

• The EIR fails to address whether mitigation designed to address the 

potentially significant impacts caused by continuous residential mechanical 

noise will reduce the impacts to a level below significance. EIR at ES-30.  

• The EIR has not adequately demonstrated how mitigation measure MM-NOI-

1 will effectively reduce the impact to less than significant levels. See the 

Letter from Bryan Estrada.  

• The EIR fails to analyze the feasibility of other mitigation measures to reduce 

impacts to greenhouse gas emissions because it relies entirely on the CAP 

Consistency Checklist to find no significant impact. EIR at 5.7-23.   

 B.  The EIR’s Discussion of Alternatives is Insufficient    
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An EIR must “produce information sufficient to permit a reasonable choice of 

alternatives so far as environmental aspects are concerned.” San Bernadino Valley 

Audubon Society v. County of San Bernadino (1984) 155 Cal.App.3d 738, 750-51. 

“Without meaningful analysis of alternatives in the EIR, neither the courts nor the public 

can fulfill their proper roles in the CEQA process.” Laurel Heights Improvement Assoc. 

v. University of California (1988) 47 Cal.3d 376, 404. Per CEQA Guidelines, Sections 

15126.6 (b) and (c), the focus of this analysis is to determine (1) whether alternatives are 

capable of avoiding or substantially lessening the significant environmental effects of the 

project, (2) the feasibility of alternatives, and (3) whether an alternative meets all or most 

of the basic project objectives. 

 

 “[T]he discussion of alternatives shall focus on alternatives to the project or its 

location which are capable of avoiding or substantially lessening any significant effects 

on the project, even if these alternatives would impede to some degree the attainment of 

the project objectives, or would be more costly.” CEQA Guidelines § 15126.6(b). 

 

 Alternatives analyzed in the EIR need not be actually feasible, but rather need 

only be “potentially feasible.” CEQA Guidelines, § 15125.6, subd(a); see also Mira Mar 

Mobile Community v. City of Oceanside (4th Dist. 2004) 119 Cal. App. 4th 477, 489 

(although the respondent city ultimately rejected as infeasible several alternatives that 

were evaluated in an EIR, “this conclusion does not imply these alternatives were 

improperly included for discussion.”)  

 

 The EIR evaluated two alternatives: No Project, Reduced Density Alternative, and 

Reduced Footprint Alternative. The EIR states the Reduced Footprint Alternative would 

reduce impacts to historical resources, paleontological resources, and tribal cultural 

resources. EIR at 8-10. It states the Reduced Density Alternative would reduce impacts to 

air quality, energy, greenhouse gas emissions, noise, public utilities, public services, and 

visual effects/neighborhood character.  

 

• The EIR acknowledges both the Reduced Density and Reduced Footprint 

Alternatives would reduce certain impacts and meet nearly all of the Project 

objectives; the EIR cannot show any of its objectives would not be realized 

under the Reduced Density Alternative and admits all of its objectives would 

be met under the Reduced Footprint Alternative. EIR at 8-10.  It even 

acknowledges one of these, the Reduced Density Alternative, is the 

Environmentally Superior Alternative. EIR at ES-7. The EIR lacks any 

substantial evidence or reasoning as to how or why either or both alternatives 

are infeasible. The inability to totally avoid significant environmental impacts 

is only one of several factors that may eliminate alternatives from detailed 

consideration during the scoping process. CEQA Guidelines § 15123.6(c); the 

Reduced Density Alternative was not eliminated from detailed consideration 
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8. Letter from Bryan Estrada, RK Engineering Group, Inc. (February 5, 2021);  

9. Letter from Richard Horner, Ph.D. (February 4, 2021).  

10. Draft EIR Figure 3-1 (unfinished bike route) 

11. Excerpt from the 2019 CEQA Guidelines § 15064(h) 

 

 




