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INTRODUCTION 

1. This action challenges approvals by Respondent City of San Diego (“City” or

“Respondent”) of the Trails at Carmel Mountain Ranch project (“Project”) and the related failing to 

comply with the California Environmental Quality Act (“CEQA”), Pub. Res. Code § 21000, et. Seq. 

2. Among other things, the City failed to produce an adequate Environmental Impact

Report (“EIR”) in accord with CEQA, failed to consider the environmental impacts associated with the 

Project, failed to prepare and circulate required environmental analysis, and failed to consider and 

adopt feasible alternatives and mitigation.  

3. The Project also violates and is inconsistent with the City of San Diego’s General Plan,

Carmel Mountain Ranch Community Plan, and San Diego Municipal Code. 

4. Petitioner seeks alternative and peremptory writs of mandate declaring the City’s

approvals invalid, and enjoining the City from taking steps to implement the approvals. 

PARTIES 

5. Petitioner Carmel Mountain Ranch Residential Community Association (“Petitioner”)

is a nonprofit mutual benefit corporation based in Carmel Mountain Ranch within the City of San 

Diego, with members who are delegates for their district and are elected by owners of residential 

properties in their community. Petitioner seeks the preservation, management, and maintenance of the 

community, and to promote the health, safety, and welfare of all residents of Carmel Mountain Ranch. 

Petitioner seeks to protect the environment, community character, public facilities and infrastructure, 

and aesthetics in and around the Project vicinity. Petitioner also seeks to ensure that adequate public 

participation is provided for during review of the Project. Petitioner and its members have been injured 

as a result of Respondent’s actions. Petitioner and its members use, enjoy, and benefit from the 

resources affected by Respondent’s actions. Respondent’s actions adversely affect the recreational, 

aesthetic, scientific, environmental, and economic interests of Petitioner and of Petitioner’s members. 

The interests of Petitioner and Petitioner’s members have been and will continue to be adversely 

affected by Respondent’s unlawful actions. The relief sought in this Petition would redress Petitioner’s 

injuries. Petitioner is a “person” as that term is defined in Government Code § 6252(c). 

/// 
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6. Respondent City of San Diego (“City”) is a political subdivision of the State of 

California and the County of San Diego and a body corporate and politic exercising local government 

powers, as specified by the Constitution and the laws of the State of California.  

7. Petitioner does not know the true names or capacities of the persons or entities sued 

herein as Does 1 through 5, and therefore sue these respondents by such fictitious names. Petitioner 

will amend the Petition to set forth the names and capacities of said respondents along with 

appropriate charging allegations when the same have been ascertained.  

8. Real Party in Interest NUWI CMR, LLC, a limited liability company, is a Project 

applicant and/or recipient of Project approvals.  

9. Real Party in Interest Jonathan Frankel, an individual, is a Project applicant and/or 

recipient of Project approvals.  

10. Petitioner does not know the true names or capacities of the persons or entities sued 

herein as Does 6 through 10, and therefore sue these respondents by such fictitious names. Petitioner 

will amend the Petition to set forth the names and capacities of said respondents along with 

appropriate charging allegations when the same have been ascertained.  

PROJECT DESCRIPTION AND HISTORY  

The Project Site and Surrounding Community 

11. The Project location consists of 164.5-acre site which formerly was the Carmel 

Mountain Ranch Country Club and an associated 18-hole golf course. The site is located at 14050 

Carmel Ridge Road. The Project site is east of the Interstate-15, sits across from the Black Mountain 

Open Space Park, and north of the Miramar Reservoir. The Project site is located west of the City of 

Poway, east of Rancho Peñasquitos, north of Sabre Springs, and south of Rancho Bernardo. The 

Project site is bounded by Ted Williams Parkway to the south, Carmel mountain Road to the north, 

and the boundary with the City of Poway to the east.  

12. The Project site is surrounded by existing low-density residential developments. The 

site is primarily characterized by developed land and native habitat including uplands and wetlands. 

Surrounding land uses include residential development and adjacent park land. The majority of native 

habitat in the Project area is associated with Chicarita Creek along the western boundary of the Project 
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area and along the eastern boundary adjacent to a parcel owned by the City of Poway. 

The Proposed Project 

13. On or around July 2019, Real Parties in Interest filed an application with the City to

develop the Trails at Carmel Mountain multi-family residential project. The proposed Project includes 

up to 1,200 multi-family residential dwelling units, 6,000 square feet of commercial development, and 

111-acres of various recreational amenities.

14. On March 3, 2020, the City issued a Notice of Preparation of a Draft EIR regarding the

Project. The Notice acknowledged the proposed Project may result in significant environmental 

impacts to various areas of concern including: Land Use, Transportation/Circulation, Air Quality and 

Odor, Biological Resources, Energy, Geologic Conditions, Greenhouse Gas Emissions, Health and 

Safety, Historical Resources, Hydrology, Noise, Paleontological Resources, Public Services and 

Facilities, Public Utilities, Tribal Cultural Resources, Visual Effect and Neighborhood Character, 

Water Quality, and Wildfire. Petitioner submitted comments insisting the EIR address issues revolving 

around the full scope of the project including but not limited to: impacts resulting from all phases of 

Project development, short-term construction impacts and long-term operational impacts, impacts to 

sensitive wildlife, habitat, and environmentally sensitive lands, the Project’s consistency with the 

General Plan’s Conservation Element and the Community Plan’s Community Environment, 

Conservation, and Design Element, construction traffic impacts, impacts related to estimated energy 

consumption, impacts related to soil and geologic conditions, and impacts related to drainage.  The 

Notice of Preparation named “New Urban West” as the Project applicant.  

15. On February 8, 2021, Petitioner and other parties submitted comments to the City

regarding insufficiencies of the Draft EIR associated with the Project. Among other things, Petitioner 

noted the Draft EIR’s discussion of Project impacts was insufficient, including failings to adequately 

analyze impacts to land use, transportation, air quality and odor, biological resources, energy usage, 

greenhouse gas emissions, noise, population and housing, and water quality. Moreover, Petitioner and 

other parties discussed deficiencies in the Draft EIR’s discussion of cumulative impacts, mitigation 

and alternatives.  

/// 
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16. On July 29, 2021, City staff issued a report to the Planning Commission regarding the

Project and associated EIR. The Report named “PACS Enterprises, LLC/NUWI CMR, LLC” as the 

Project applicant.  

17. On August 5, 2021, the City’s Planning Commission held a hearing to discuss the

Project and associated EIR. Petitioner and other parties submitted comments and spoke in opposition 

to the Project and EIR and discussed the Project’s various violations and inconsistencies with the 

General Plan and Municipal Code, including but not limited to: the General Plan’s Land Use Element, 

Public Facilities and Services Element, and Transportation Element, as well as noncompliance with 

the Municipal Code’s criteria for development design, off-street parking regulations, and 

environmentally sensitive lands regulations. Petitioner noted the associated EIR failed to adequately 

analyze impacts to numerous areas, including but not limited to, impacts to land use, transportation, 

biological resources, energy, greenhouse gas emissions, noise, population and housing, water quality, 

air quality, and odor. Petitioner also noted the findings were inadequate to approve a vesting tentative 

map, a master planned development permit, or a site development permit. Additionally, Petitioner 

noted the Project site does not qualify for a Transit Priority Area designation and therefor will not met 

or contribute to the City’s Climate Action Plan goals.   

18. Despite Petitioner’s concerns and concerns from many other parties, the Planning

Commission voted to recommend approval of the Project and EIR. 

19. In September 2021, the City issued a Final EIR regarding the Project which did not

substantively revise the analysis in the Draft EIR and failed to adequately respond to comments 

received by the City. The numerous inadequacies which existed in the Draft EIR are still present in the 

Final EIR.  

20. On September 14, 2021, City Council held a hearing to consider the Project and EIR.

Numerous comments from other parties were received in opposition to the Project and EIR. Petitioner 

submitted comments, both orally and in writing. Petitioner also submitted expert testimony and 

analysis on the numerous significant impacts resulting from the Project which the EIR failed to 

adequately analyze including but not limited to: analysis conducted by Soil/Water/Air/Pollution 

Enterprises (“SWAPE”) on impacts to hazards and hazardous materials, air quality, health risks, and 
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greenhouse gases, a study completed by Dr. Richard Horner on the effects to the waters receiving the 

Project’s stormwater runoff, two separate studies conducted by RK Engineering Group Inc. on noise 

impacts and transportation impacts, a review of environmentally sensitive plants, wildlife, and habitats 

conducted by Hamilton Biological, and lastly an analysis of impacts to transportation and circulation 

conducted by Griffin Cove Transportation Consulting. Each of these experts asserted the EIR was 

substantially inadequate and lacked significant environmental analysis.  

21. After receiving testimony, and despite the numerous expressed concerns from

Petitioner and others, the City Council voted to approve the Project and EIR. 

22. Approvals included: certification of EIR (SCH No. 2020039006/No. 652519), adoption

of Mitigation Monitoring and Reporting Program (MMRP), adoption of Findings, adoption of 

Statement of Overriding Considerations, amendment to General Plan and Carmel Mountain Ranch 

Community Plan (No. 2366421), Rezoning (No. 2366507), Master Planned Development Permit (No. 

2366508), Site Development Permit (No. 2366425), Vesting Tentative Map (No. 2366422).  

Petitioner’s Attempts to Gather Project Information  

23. On April 24, 2019, Petitioner submitted a Public Records Act request to the City

regarding the Project (PRA No. 19-6093). Despite copious requests, the City failed to provide records 

pursuant to Government Code Section 6250 et. seq. Petitioner had no choice but to file a suit against 

the City to compel compliance with the Public Records Act request (Case No. 37-2020-00026117-CU-

MC-CTL). Only after the suit was filed did the City provide Petitioner and Petitioner’s counsel with 

documents requested.  

24. On or around July 19, 2021, Petitioner’s counsel contacted City staff at the Planning

Department via e-mail and requested to be added to the list of contacts to receive any and all 

documents and updates relating to the Project. 

25. On or around September 10, 2021, Petitioner’s counsel contacted and spoke to City

staff at the Planning Department via telephone to confirm counsel would have an opportunity to speak 

at the upcoming City Council hearing in opposition to the Project. Staff informed Petitioner’s counsel 

that each speaker would be limited to 3 minutes of allotted time to speak.  

/// 
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26. On September 24, 2021, Petitioner’s counsel contacted City staff at the Planning

Department via telephone for a copy of the Notice of Determination (“NOD”) and an updated status of 

the Project. Staff informed Petitioner’s counsel the NOD had not yet been filed. City staff did not 

provide a future date for the filing of the NOD.  

27. On or around September 29, 2021, Petitioner’s counsel attempted to contact County

staff at the Assessor/Recorder/County Clerk office via telephone requesting an update on the Project’s 

NOD. Petitioner’s counsel left a voicemail but received no response.  

28. On or around October 20, 2021, Petitioner’s counsel attempted to contact City staff via

telephone for an update on the filing of the NOD. Petitioner’s counsel left a voicemail but received no 

response.  

29. On or around November 2, 2021, Petitioner’s counsel attempted to contact County staff

via telephone for an update on the filing of the NOD. Petitioner’s counsel left a voicemail but received 

no response.  

30. On or around November 4, 2021, Petitioner’s counsel attempted to contact City staff at

the Planning Department via telephone for an update on the filing of the NOD. Petitioner’s counsel left 

a voicemail but received no response until November 10, 2021, when City staff finally responded to 

Petitioner’s counsel.  

31. Petitioner’s counsel attempted on multiple occasions to obtain a copy of the NOD.  The

City failed to respond to Petitioner’s counsel’s numerous requests, which directly impacted 

Petitioner’s Counsel’s calculations of the statute of limitations to file this case.  

32. On November 9, 2021, Petitioner’s counsel e-mailed City staff at the Development

Services Department for an update on the NOD. City staff responded via e-mail and stated the NOD 

had been filed on October 6, 2021, without Petitioner’s counsel’s knowledge thereof. The Notice 

named “NUWI CMR, LLC Jonathan Frankel” as the Project applicants. Petitioner’s counsel was not 

notified of the NOD filing despite requesting to be added to the list of contacts to receive updates and 

documents relating to the Project. Upon receiving the email from City staff, Petitioner’s counsel 

proceeded to expeditiously file this case. A true and correct copy of that exchange is attached hereto as 

Exhibit 4.  
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EXHAUSTION OF ADMINSITRATIVE REMEDIES 
AND INADEQUATE REMEDIES AT LAW  

33. Petitioner has exhausted all available administrative remedies, and objections to the

Project have been presented orally and in writing to the City, as required by Public Resources Code 

Section 21177. These include, but are not limited to, letters and oral comments presented during public 

hearings.  

34. Petitioner has complied with requirements of Public Resources Code Section 21167.5

by mailing a written notice of commencement of this action to the City. A true and correct copy of that 

notice is attached hereto as Exhibit 1.  

35. Petitioner has advised the City that Petitioner has elected to prepare the record of

proceedings relevant to the approval of the Project, pursuant to Public Resources Code Section 

2116.76. A true and correct copy of that notice is attached hereto as Exhibit 2.  

36. Petitioner has complied with Public Resources Code Section 21167.7 by filing a copy

of the original petition with the California Attorney General. A true and correct copy of the 

notification is attached hereto as Exhibit 3.  

37. Petitioner has no adequate remedy at law unless the Court grants the requested writ of

mandate requiring the City to set aside its approval of the Project and the EIR. In the absence of such 

remedy, the City’s approvals will remain in effect in violation of State law, and Petitioner will suffer 

irreparable harm because of the significant adverse environmental impacts generated by the Project.  

FIRST CAUSE OF ACTION  
(FAILING TO COMPLY WITH CEQA PROCEDURAL REQUIREMENTS) 

38. Petitioner incorporates by reference each of the allegations set forth in this Petition as if

set forth herein fully. 

39. The Final EIR fails to meet the requirements for an objective analysis of impacts.

40. Respondents failed to recirculate the EIR after substantial changes were made.

41. Respondents failed to revise the EIR or prepare supplemental analysis after substantial

changes were made to the Project. 

///  
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42. Respondents failed to follow procedures mandated by CEQA, including but not limited

to failing to notify responsible agencies, failing to provide proper notice for public involvement, 

failing to provide proper notice for public involvement, failing to provide adequate information in the 

EIR and allow for adequate opportunity for public input, and failing to provide adequate access to 

Project-related documents.  

SECOND CAUSE OF ACTION  
(FAILING TO ADEQUATELY CONSIDER ENVIRONMENTAL IMPACTS 

AS REQUIRED BY CEQA) 

43. Petitioner incorporates by reference each of the allegations set forth in this Petition as if

set forth herein fully. 

44. Respondent’s approval of the Final EIR constituted a prejudicial abuse of discretion in

that the EIR is not in accord with CEQA, the CEQA guidelines, and case law, but rather is legally 

inadequate and insufficient in numerous respects, including but not limited to, the following:  

a. The Project description is not stable and finite, and is unclear, inconsistent, skewed,

inaccurate and incomplete in numerous respects;

b. The EIR fails to discuss the existing environmental conditions in the affected area,

including but not limited to, conditions on the ground and current planning conditions;

c. The EIR fails to analyze adequately the significant adverse direct, indirect, and

cumulative effects of the Project, including but not limited to, the following:

i. Land use and community character impacts, including but not limited to, failing

to address to address inconsistencies with Code requirements, failing to address

inconsistencies with applicable General Plan requirements, failing to address

inconsistencies with applicable Community Plan requirements, failing to address

impacts to views, failing to address effects on the physical conditions as they

existed at the time of the environmental analysis, failing to address impacts to

neighborhood and community character, and failing to maintain minimum parks

and recreation ratios for the number of anticipated residents.

ii. Aesthetics impacts, including but not limited to, failing to address impacts to

existing resources, failing to address impacts to neighboring homes, and failing to
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address impacts associated with lighting. 

iii. Transportation and traffic impacts, including but not limited to, failing to

consider existing conditions, failing to address reasonably foreseeable impacts to

traffic and traffic safety (including construction traffic, increased traffic, additional

delays, narrow roads, overcrowded roads and intersections, additional accidents,

excessive speeding, reduced access, and shifts in travel routes), failing to address

impacts associated with existing failing streets and roads, failing to consider all

roadways (including regionally significant arterials, freeways, ramps, and

interchanges), failing to recognize the Project’s impacts in relation to existing

problems and failing streets and intersections, failing to address safety

considerations associated with existing and Project traffic, using inaccurate baseline

data, failing to assess impacts on alternative transportation (such as public transit,

pedestrian and bicycle usage), failing to address the Project’s impacts on area roads

and intersections, using incorrect criteria to determine impacts, failing to address

impacts associated with special events and special event traffic and parking, failing

to consider sight distance, failing to consider impacts if mitigation is not fully

funded, failing to address impacts to and from parking, failing to address impacts to

pedestrian and bicycle traffic, relying upon unsupported models and data, using

unsupported assumptions, failing to consider an appropriate share of mitigation for

Project impacts, failing to analyze adequately impacts to intersections, and failing to

analyze all affected areas, and the improper reliance on the City’s Vehicle Miles

Traveled (“VMT”) per Capita Maps rather than calculating VMTs for this particular

Project, failing to complete a full SANDAG Regional Traffic Modelling report,

failing to complete proper VMT analysis despite the Project’s residential

components not meeting any of the required screening criteria, and failing to

address traffic impacts based on proper Local Mobility analysis.

iv. Air quality and odor impacts, including but not limited to, failing to analyze

whether the Project will impact conformance with an applicable air quality plan,
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failing to analyze whether the Project, combined with other known nearby projects, 

will contribute to growth exceeding SANDAG’s projections, and failing to provide 

factual support for conclusions that construction odors will not occur at magnitudes 

that will affect a substantial number of people.  

v. Biological resource impacts, including but not limited to, failing to address

impacts to open space, failing to address impacts to sensitive habitats and plant and

animal species, failing to consider impacts of biological resources below the soil,

failing to consider post-construction impacts, failing to consider impacts to non-

native grasslands, failing to address impacts of mitigation proposed, failing to

address impacts to wildlife corridors and wildlife movement, failing to address

impacts associated with lighting, failing to protect important resources, relying

upon old and inadequate survey data, lack of a synthesized project analysis, failing

to provide a regional context, failing to address impacts to wetlands and wetland

species, failing to address impacts associated with construction and dredging,

failing to provide for adequate protection of riparian areas, and failing to address

impacts to other species of concern, failing to minimize impacts to certain sensitive

biological resources including Multi-Habitat Planning Area lands in the Multiple

Species Conservation Program Subarea Plan, failing to ascertain and discovery

known and present sensitive biological resources currently existing at the Project

site, failing to conduct spring surveys of the Project site to identify special-status

taxa of annuals detectable only during spring flowering periods, failing to conduct

appropriate surveys for special-status plants and wildlife species to gather adequate

survey data, failing to provide adequate justifications and explanations as to how

the Project will not result in direct impacts to federally listed species of concern and

special-status wildlife such as the gnatcatcher, failing to provide substantial

evidence that no significant direct impacts will occur to wetlands, failing to provide

any analysis or justification to support the conclusion that vibrations from roadways

will not be perceptible to and impact sensitive biological resources, and failing to
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analyze impacts of operational noise on breeding wildlife and whether such impacts 

would be significant.  

vi. Energy impacts, including but not limited to, failing to address reasonably

foreseeable impacts, failing to adequately account for current and future

Greenhouse Gas emissions, failing to provide a sufficient greenhouse gas reduction

plan, failing to meet AB 32 requirements, failing to ensure consistency with

California Executive Order S-3-05, failing to use proper criteria to identify impacts

to global warming, failing to comply with CEQA Guidelines Section 15064.4,

failing to consider potential health impacts, including cancer risk, failing to explain

why the Project’s operational use will not substantially increase the consumption of

electricity, natural gas, or petroleum, failing to provide factual support for

conclusion that Project’s overall energy and natural gas consumption for

construction would be negligible, efficient, or not wasteful, and improperly relying

on California building standards and Climate Action Plan (“CAP”) checklists for

operational electricity emissions analysis.

vii. Greenhouse gas emission impacts, including but not limited to, improper

reliance on the CAP Consistency checklist to conclude the Project will not directly

or indirectly generate greenhouse gas emissions that will result in a significant

impact despite the project’s numerous inconsistencies with the CAP’s measures,

and the failing to address the Project’s compliance with Executive Order B-30-15.

viii. Historic and cultural resource impacts, including but not limited to, failing to

consider all available resources, failing to consider the entire extent of the resource,

relying upon improper methods of survey and analysis, failing to adequately

analyze impacts, and inadequately disclosing resources.

ix. Human health and safety impacts, including impacts to area residents, toxins,

groundwater contamination and soil contamination, impacts associated with

cumulative exposures to several different sources of emissions, impacts associated

with likely future emissions, impacts associated with loss of recreation, impacts
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associated with micro-climate changes, impacts associated with increased fire risk, 

and impacts associated with exposures to sensitive individuals and other sensitive 

receptors. 

x. Hydrological and water quality impacts, including but not limited to, failing to

address reasonably foreseeable impacts and the introduction of pollutants to

groundwater and surface water, failing to discuss post-construction impacts, and

failing to consider criteria for mitigation to impacts.

xi. Noise impacts, including but not limited to, failing to consider existing noise

conditions, failing to address reasonably foreseeable impacts, failing to consider all

likely sources of noise, failing to address impacts caused by proposed mitigation,

failing to apply applicable standards appropriately, failing to consider likely future

noise sources, and relying upon unsupported models and data, and failing to

adequately account for existing ambient noise conditions.

xii. Population and housing impacts, including but not limited to, failing to provide

the requisite description of the nature and magnitude of the adverse effects of

unplanned population growth, as the project is not accounted for in the adopted

SANDAG forecasts of population growth, failing to adequately analyze impacts to

water quality, including the impermissible reliance on the probability that

applicable regulations will be followed to find no adverse impacts from both short-

term construction and long-term operation of the Project.

xiii. Public services and facilities impacts, including but not limited to, failing to

consider existing public facility conditions and supply, failing to consider

reasonably foreseeable impacts, failing to address impacts to parks and recreation,

police, paramedic, fire services, and water supply, and failing to adopt adequate

mitigation measures for significant impacts to public services and facilities.

xiv. Water supply impacts, including but not limited to, failing to address the

shortage of water in the area, failing to demonstrate an adequate water supply,

failing to consider long-term water needs and supply, failing to provide an adequate
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showing that water supply would be available, and failing to analyze the impacts of 

the Project’s use of and demand for water. 

xv. Natural resource impacts, including but not limited to, failing to address soils

and geology in the area.

xvi. Growth-re lated impacts, including growth inducement associated with the

Project.

d. The EIR fails to consider adequately the cumulative impacts of the Project and

other projects that are either existing, approved, planned, or reasonably foreseeable,

including future road projects and other developments located both within and outside

of Respondents’ physical boundaries;

e. The EIR illegally defers analysis of reasonably foreseeable impacts;

f. The EIR improperly segments the Project, piecemealing or otherwise avoiding

reasonably foreseeable impacts, and separately focusing on isolated parts of the whole;

g. The EIR fails to consider adequately impacts that narrow the range of beneficial

uses of the environment, in violation of Section 15126(e) of the CEQA Guidelines;

h. The EIR fails to address adequately impacts that cannot be mitigated, including but

not limited to, describing their implications and the reasons why the Project is being

proposed notwithstanding its adverse effects;

i. The EIR fails to consider adequately the significant irreversible effects of the

Project, in violation of Section 15126(f) of the CEQA Guidelines;

j. The EIR impermissibly defines the Project objectives in a way to attempt to

preclude discussion of reasonable alternatives;

k. The EIR fails to analyze adequately a reasonable range of alternatives to the

Project, which could reduce substantially Project related impacts, and to evaluate the

comparative merits of the alternatives;

l. The EIR fails to analyze adequately feasible mitigation measures, fails to provide

for mitigation for each environmental effect, illegally relies upon deferred mitigation

measures, and fails to provide for effective and enforceable mitigation; and
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m. The EIR fails to adopt a proper baseline, including presuming that development of

the area is imminent, ignoring on-the-ground conditions, and using the previously

approved community plan as a baseline.

45. Respondents failed to respond adequately to public comments.

THIRD CAUSE OF ACTION  
(FAILING TO ADOPT FEASIBLE MITIGATION MEASURES 

AND ALTERNATIVES REQUIRED BY CEQA) 

46. Petitioner incorporates by reference each of the allegations set forth in this Petition as if

set forth herein fully. 

47. Respondents failed to consider and adopt feasible alternatives, including but not limited

to, alternatives requiring less impacts that meet some or all of the Project objectives. 

48. Respondents defined the Project and its objectives too narrowly, resulting in a

narrowing of the consideration of alternatives. 

49. Respondents failed to adopt the environmentally superior alternative.

50. Respondents failed to consider and adopt feasible mitigation measures, failed to

mitigate for each environmental effect, illegally deferred mitigation, and failed to provide for effective 

and enforceable mitigation.  

FOURTH CAUSE OF ACTION 
(FAILING TO ADOPT FINDINGS THAT ARE SUPPORTED 

BY EVIDENCE IN THE RECORD)  

51. Petitioner incorporates by reference each of the allegations set forth in this Petition as if

set forth herein fully. 

52. Respondents failed to adopt findings that are supported by substantial evidence in the

record. Among other things, the findings assert that the Project’s mitigation measures adequately 

reduce impacts below a level of significance without adequate evidence in the record to support such 

findings, and the findings assert that the Project will be consistent with the General Plan, Community 

Plan, Municipal Code, and other requirements where there is insufficient evidence to support such 

consistency findings. 

/// 

///  
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FIFTH CAUSE OF ACTION  
(FAILING TO ADOPT A STATEMENT OF OVERRRIDNG CONSIDERATIONS 

THAT IS SUPPORTED BY EVIDENCE IN THE RECORD)  

53. Petitioner incorporates by reference each of the allegations set forth in this Petition as if

set forth herein fully. 

54. Respondents failed to adopt a Statement of Overriding Considerations that is supported

by substantial evidence in the record despite the Project’s significant impacts to the environment. 

SIXTH CAUSE OF ACTION 
(VIOLATIONS OF GENERAL PLAN, COMMUNITY PLAN, AND MUNICIPAL CODE) 

55. Petitioner incorporates by reference each of the allegations set forth in this Petition as if

set forth herein fully. 

56. The Project violates and is inconsistent with the City’s General Plan, including:

a. The Land Use and Community Planning Element of the General Plan explains the

Community Plan has been incorporated into the General Plan, and any

inconsistencies with the Community Plan (see below) also establish inconsistencies

with the General Plan.

b. The Housing Element of the General Plan, which does not anticipate any

development at the Project site, but rather assumes the site would remain a golf

course.

c. The Parks and Recreation Requirements, failing to meet a minimum ratio of 2.8

acres per 1,000 residents as the community suffers from a current deficiency of

19.87 usable acres of population-based parks.

57. The Project violates and is inconsistent with the City’s Community Plan, including:

a. Public Facilities and Services Element, including but not limited to, relying on a

future and unascertained impact fee as a mitigation measure for unavoidable and

significant impacts to nearby library services.

b. Transportation Element, including but not limited to, exceeding the design capacity

of local streets due to increase in traffic, vehicle miles traveled, and quantity of

travelers on local roads.
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58. The Project violates and is inconsistent with the Municipal Code, including:

a. Municipal Code Section 143.0410(j), including but not limited to, failing to comply

with criteria for development design including but not limited to, inconsistencies

with neighborhood scale, failing to avoid overwhelming or dominating appearance

as compared to adjacent structures and development patterns, and failing to

incorporate the proposed development design seamlessly with neighboring existing

communities.

b. Municipal Code Section 131.0431, including but not limited to, failing to provide

adequate justifications for the requested deviations for structure height, minimum lot

dimensions, and minimum street frontage.

c. Municipal Code Section 143.0410(a)(2), including but not limited to, failing to

contain a project design that is zone-equivalent that will be consistent with the

intent of the base zone.

d. Municipal Code Section 142.0510, including but not limited to, failing to adhere to

off-street parking regulations by reducing available parking below the code

requirements.

e. Municipal Code Section 143.0101, including but not limited to, failing to comply

with environmentally sensitive lands regulations by not minimizing impacts to

sensitive biological resources.

59. The Project violates and is inconsistent with the Public Resources Code, including:

f. Public Resources Code 21099(a)(7), including but not limited to, improperly

classifying the entire Project site as a Transit Priority Area (“TPA”) when only a

small fraction of the Project site falls within the TPA, and an overwhelming

majority of the site falls outside of the TPA.

60. The City failed to adopt adequate findings that are supported by evidence in the record.

The findings are inadequate to approve the Vesting Tentative Map, the Master Planned Development 

Permit, and the Site Development Permit. 

/// 
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PRAYER FOR RELIEF 

WHEREFORE, Petitioner prays for relief as follows:  

A. For a temporary restraining order, preliminary injunction, and/or permanent injunction

enjoining the City from taking any steps to further the Project until lawful approval is obtained from 

the City after the preparation and consideration of adequate environmental analysis, with adequate 

notice to interested parties, and adoption of findings supported by substantial evidence;  

B. For alternative and peremptory writs of mandate, vacating approval of all aspects of the

Project, and enjoining the City from taking any steps to further the Project until lawful approval is 

obtained from the City after the preparation and consideration of adequate environmental analysis, 

with adequate notice to interested parties, and adoption of findings supported by substantial evidence; 

C. For costs of suit;

D. For reasonable attorney’s fees; and

E. For such other and further relief as the Court deems just and proper.

DATED:  November 15, 2021 DeLano & DeLano 

By:  ____________________________ 
Isabela Rodriguez 
Attorney for Petitioner 
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DELANO & DELANO 

Elizabeth Maland, City Clerk 
City of San Diego 
202 C Street, 2nd Floor 
San Diego, CA 92101 

November 15, 2021 

Re: Notice of Intention to Commence Action Under California Environmental Quality Act 

Dear Ms. Maland: 

Please take notice that Carmel Mountain Ranch Residential Community Association 
intends to commence an action in California Superior Court, alleging, among other things, 
violations of the California Environmental Quality Act ("CEQA") against the City of San Diego 
to challenge the approvals of the proposed Trails at Carmel Mountain Ranch Project ("Project"), 
located at 14050 Carmel Ridge Road, in the City of San Diego, California, including: 
certification of EIR (SCH No. 2020039006/No. 652519), adoption of Mitigation Monitoring and 
Reporting Program (MMRP), adoption of Findings, adoption of Statement of Overriding 
Considerations, amendment to General Plan and Carmel Mountain Ranch Community Plan (No. 
2366421), Rezoning (No. 2366507), Master Planned Development Permit (No. 2366508), Site 
Development Permit (No. 2366425), Vesting Tentative Map (No. 2366422). Among other 
things, the petition will seek to vacate the approvals of the Project, and to enjoin the City from 
taking any further steps to implement the approvals. 

If the City would like to discuss these concerns and their possible resolution, please 
contact the undersigned immediately. 

Thank you for your attention to this matter. 

Sincere! 

Isab 

IR/cm 
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Everett L. DeLano, III (Calif. Bar No. 162608) 
Isabela Rodriguez (Calif. Bar No. 336015) 
DeLano & DeLano 
104 W. Grand Avenue, Suite A 
Escondido, California 92025 
Tel: (760) 741-1200 
Fax: (760) 741-1212 

Attorneys for Petitioner 

SUPERIOR COURT, STATE OF CALIFORNIA 

COUNTY OF SAN DIEGO, CENTRAL DIVISION 

CARMEL MOUNTAIN RANCH RESIDENTIAL 
COMMUNITY ASSOCIATION, a non-profit 
corporation, 

Petitioner, 

vs. 

CITY OF SAN DIEGO, a public body corporate 
and politic, and DOES 1 through 5, inclusive, 

Respondents,  

NUWI CMR, LLC, a limited liability company, 
JONATHAN FRANKEL, an individual, and 
DOES 6 through 10, inclusive,  

Real Parties in Interest. 

Case No.  

NOTICE OF ELECTION TO PREPARE 
ADMINISTRATIVE RECORD  

(California Environmental Quality Act) 

By this notice, Petitioner gives notice that Petitioner elects to prepare the administrative record 

in the above-entitled action.  

DATED:  November 12, 2021  DeLano & DeLano 

By:  ____________________________ 
Isabela Rodriguez 
Attorneys for Petitioner 
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PROOF OF SERVICE 

CARMEL MOUNTAIN RANCH RESIDENTIAL COMMUNITY ASSN. v. CITY OF SAN DIEGO 

I, the undersigned, declare: 

1. I am over the age of 18 years and not a party to this action.  I am employed in the County of San
Diego, California, in which county the within mentioned service occurred.  My business address
is 104 W. Grand Avenue, Suite A, Escondido, CA 92025.

2. I am familiar with this office's normal business practice for collection and processing of
correspondence for mailing with the U.S. Postal Service.  That practice is to deposit
correspondence with the U.S. Postal Service the same day as the day of collection in the
ordinary course of business.

3. On November 16, 2021, I served a copy of VERIFIED PETITION FOR WRIT OF
MANDATE AND COMPLAINT to the following party by the method described above:

California Attorney General
Service Deputy
300 South Spring St.
Los Angeles, CA 90013

I declare under penalty of perjury under the laws of the State of California that the foregoing is 
true and correct.   

Dated this November 16, 2021, at Escondido, California, 

Isabela Rodriguez 

24



EXHIBIT 4 

25



From: Shearer-Nguyen, Elizabeth
To: Isabela Rodriguez
Subject: RE: [EXTERNAL] Trails at Carmel Mountain Ranch Project
Date: Tuesday, November 9, 2021 2:25:35 PM
Attachments: NOD- Trails at Carmel Mountain Ranch.pdf

Good afternoon,

Attached is a copy of the filed NOD.

Thank you,

Elizabeth Shearer-Nguyen
Senior Planner
City of San Diego
Development Services Department
☎: 619-446-5369
SanDiego.gov/DSD

Please Note: Work hours are M-F 6am to 230pm

What’s the latest? Visit sandiego.gov/dsd-email to sign up to get the latest news and updates.

What are the current processing times? You can now check on permit processing timelines for intake
and issuing a permit.

CONFIDENTIAL COMMUNICATION 
This electronic mail message and any attachments are intended only for the use of the addressee(s) named above. The
email may contain information that is privileged, confidential and exempt from disclosure under applicable law. If you are not
an intended recipient, or the employee or agent responsible for delivering this email to the intended recipient, you are noticed
that any dissemination, distribution or copying of this communication is strictly prohibited. If you received this email message
in error, please immediately notify the sender by replying to this message or by telephone. Thank you.

From: Isabela Rodriguez <isabela@delanoanddelano.com> 
Sent: Tuesday, November 9, 2021 10:42 AM
To: Shearer-Nguyen, Elizabeth <EShearer@sandiego.gov>
Subject: [EXTERNAL] Trails at Carmel Mountain Ranch Project

**This email came from an external source. Be cautious about clicking on any links in this email or
opening attachments.**

Hello,

Apologies if reaching out to you on this matter is not proper, I’ve been trying to get ahold of
different government employees with no luck. I’m wondering if an NOD has been filed for the Trails
at Carmel Mountain Ranch project (Project Number: 652519) . Do you know if it has been filed? Do
you know when it will if it hasn’t yet?

If there is someone else I can reach out to that is a more correct contact please let me know.
Thanks!
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Regards,

Isabela Rodriguez, Esq.
DeLano & DeLano
www.delanoanddelano.com
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